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In 2015, the Maine Legislature enacted changes to the "Possession of Firearms by 
Prohibited Persons" statute, 15 M.R.S. §393, creating new prohibitions against possession of 
firearms by those convicted of certain "domestic violence offenses" and redefining the point at 
which a conviction of such an offense is deemed to occur. In 2016, additional changes were made 
to §393, ending the Maine prohibition on firearms possession early when certain conditions are 
met at the end of a deferred disposition. This piece examines the current interplay of domestic 
violence related firearms bans imposed by federal and Maine statutes. 

DISCLAIMER: NOTHING IN THESE MATERIALS IS LEGAL ADVICE, AND 
NOTHING IN THESE MATERIALS IS TO BE RELIED UPON AS LEGAL ADVICE. 

THESE MATERIALS PROVIDE INFORMATION, ONLY. READERS ARE 
ENCOURAGED TO CONSULT CITED SOURCE MATERIALS AND REACH THEIR 

OWN CONCLUSIONS. 

1. FEDERAL FIREARMS PROHIBITIONS FOR CRIMINAL CONVICTIONS. 
A. The Ban for Felony Convictions, 18 U.S.C. 922(g)(1). 

Title 18 of the United States Code, section 922(g)( 1) provides: 

"It shall be unlawful for any person.. . who has been convicted in any court of, a 
crime punishable by imprisonment for a term exceeding one year.. to ship or 
transport in interstate commerce, or to possess in or affecting interstate 
commerce, any firearm or ammunition; or to receive any firearm or ammunition 
which has been shipped or transported in interstate or foreign commerce." 

B. The Ban for Conviction of a Misdemeanor Crime of Domestic Violence, 18 U.S.0 
§921(a) and 922(g)(9). 

Title 18 of the United States Code, section 922(g)(9), provides: 

"It shall be unlawful for any person ... who has been convicted in any court of a 
misdemeanor crime of domestic violence.. .to ship or transport in interstate 
commerce, or to possess in or affecting interstate commerce, any firearm or 
ammunition; or to receive any firearm or ammunition which has been shipped or 
transported in interstate or foreign commerce." 

Suffice it to say that the language about interstate or foreign commerce has to do 
with the federal government's jurisdiction to involve itself in the matter, and that, as a 
practical matter, any firearm or ammunition a person is likely to possess either will be or 
will have been shipped, transported, possessed or received in or affecting interstate 
commerce. To know whether a person is in trouble under section 922(g)(9) for 
possessing a firearm or ammunition, you need to know whether that person has been 
"convicted" of a "misdemeanor crime of domestic violence." As pertains to convictions 
under state law, federal law defers to the law of the particular state to determine whether 
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the person was "convicted" of a given state criminal offense. Whether the offense at 
issue is a "misdemeanor crime of domestic violence," on the other hand, is to be 
determined under the definition of the term found in 18 U.S.C. §921(a)(33). That 
definition is as follows: 

(A) Except as provided in subparagraph (C) [which subparagraph has never been 
enacted], the term misdemeanor crime of domestic violence means an offense 
that- 

(i) is a misdemeanor under federal, State, or Tribal law; and 

(ii) has, as an element, the use or attempted use of physical force, or the 
threatened use of a deadly weapon, committed by a current or former 
spouse, parent, or guardian of the victim, by a person with whom the 
victim shares a child in common, by a person who is cohabiting with or 
has cohabited with the victim as a spouse, parent, or guardian, or by a 
person similarly situated to a spouse, parent, or guardian of the victim. 

(B) 

(i) A person shall not be considered to have been convicted of such an 
offense for the purposes of this chapter unless- 

(I) the person was represented by counsel in the case, or knowingly 
and intelligently waived the right to counsel in the case; and 

(II) in the case of a prosecution for an for an offense described in 
this paragraph for which a person was entitled to a jury trial in the 
jurisdiction in which the case was tried, either 

(an) the case was tried by a jury, or 

(bb) the person knowingly and intelligently waived the 
right to have the case tried by a jury, by guilty plea or 
otherwise. 

(ii) A person shall not be considered to have been convicted of such an 
offense for purposes of this chapter if the conviction has been expunged or 
set aside, or is an offense for which the person has been pardoned or has 
had civil rights restored (if the law of the applicable jurisdiction provides 
for the loss of civil rights under such an offense) unless the pardon, 
expungement, or restoration of civil rights expressly provides that the 
person may not ship, transport, possess or receive firearms. Id. 

All Class D and E crimes in Maine meet the definition of a "misdemeanor" because 
they are punishable by less than 1 year in jail. Again, to determine whether they are also 
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"misdemeanor crime[s] of domestic violence," we will resort to the definition of that term 
immediately above. 

2. WHEN IS A PERSON "CONVICTED?" 

Determining whether a person has been convicted of a crime under Maine law is not as 
straightforward as you might imagine. A person has clearly been convicted of a crime once the 
person has been sentenced for it. This is true even if an appeal of conviction is still pending. See 
State v. Heald, 382 A.2d 290 (Me. 1978). But what about a person who has pled guilty to a 
crime under a deferred disposition agreement that calls for the person to be allowed to withdraw 
the plea and have the charge dismissed if the person abides by the terms of the agreement for a 
certain period? Is that person "convicted" of the crime when the person enters the guilty plea? 
Prior to October 15, 2015, the answer was simply "no," that a person who pleads guilty under a 
deferred disposition agreement is not convicted when the plea is entered. According to 17-A 
M.R.S. §1348-A(4), "For purposes of a deferred disposition, a person is deemed to have been 
convicted when the court imposes the sentence," and pre-conviction bail, as opposed to post-
conviction bail, applies between the time of plea and the time any sentence is imposed. Because 
federal law defers to state law to determine whether a person has been convicted of a state crime, 
a person who pled guilty under a deferred disposition agreement but was not yet sentenced was 
not considered "convicted" for purposes of 18 U.S.C. §922(g). Therefore, even if the crime for 
which the person was on a deferred disposition qualified as a misdemeanor crime of domestic 
violence, the entry of the guilty plea did not cause the person to be barred by §922(g) from 
possessing a firearm or ammunition while on the deferred disposition. As discussed below, the 
2015 Maine legislation changed that. Those who plead guilty to certain offenses under a 
deferred disposition agreement on or after October 15, 2015 are now deemed "convicted" for 
purposes of a newly-created 5-year State law ban on firearm possession. Therefore, the only safe 
course is to assume those people are also "convicted" for purposes of 18 U.S.C. §922(g). 

3. WHAT MAINE CRIMES ARE MISDEMEANOR CRIMES OF DOMESTIC 
VIOLENCE UNDER FEDERAL LAW? 

A. "Domestic." 

First, note that the §921(a)(33) definition of a "misdemeanor crime of domestic violence" 
requires the existence of a certain type of relationship between the defendant and the alleged 
victim. The defendant must be: (1) a current or former spouse of the victim; (2) a parent of the 
victim; (3) a guardian of the victim; (4) a person who shares a child in common with the victim; 
(5) a person who has cohabited with the victim as a spouse, parent, or guardian; or (6) a person 
similarly situated to a spouse, parent or guardian of the victim. If a defendant does not bear one 
of those relationships to the victim, it does not matter that the defendant was convicted of a 
"misdemeanor" and that the crime was one of "violence," because the crime was not one of 
"domestic" violence, for purposes of 18 U.S.C. sections 921 and 922. On the other hand, under 
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federal law, if a person was convicted of a crime of violence under State law that involved a 
victim with whom the person did have such a relationship, it does not matter that the charging 
instrument didn't allege the existence between the parties of that particular relationship. In 
other words, a person who has been convicted of assault against his wife is prohibited by 
§922 (g) from possessing a firearm whether or not the domestic relationship was alleged in the 
charging instrument, because the victim was in fact his wife. 

B. "Violence" 

Maine's Class D and E crimes are "misdemeanors," so, if the required "domestic" 
relationship existed, the next question is whether the State law crime at issue is one of "violence" 
within the meaning of §921(a)(33) and922(g). To meet that test, the crime must be one that 
has: (1) as an element; (2) the use or attempted use ofphysical force; or (3) the threatened use 
of a deadly weapon. The U.S. Supreme Court has ruled that Maine's crime of assault meets this 
definition. See Voisine v. United States, 579 U.S. - (2016). That means if a person is convicted 
of assault, in Maine, that in fact involved a victim with whom the defendant had a "domestic" 
relationship as defined in §921(a)(33), the convicted person is prohibited by §922(g) from 
possessing firearms or ammunition. This is true whether the crime of conviction is simple 
assault, under 17-A M.R.S. §207 (intentionally, knowingly or recklessly causing bodily injury or 
offensive physical contact to another person) or domestic violence assault under 17-A M.R.S. 
§207-A (intentionally, knowingly or recklessly causing bodily injury or offensive physical 
contact to another person who is a "family or household member"-- a term defined more broadly 
than the "domestic" relationship addressed by 18 U.S.C. §921 (a)(33)). However, before October 
15, 2015, while a person convicted of assault or domestic violence assault in Maine was 
prohibited from possessing a firearm or ammunition under federal law, the person was not 
prohibited from possessing a firearm under Maine law. That is no longer true with respect to 
domestic violence assault under 17-A M.R.S. §207-A, although it does remain true for 
convictions of simple assault under 17-A M.R.S. §207. 

4. WHAT IS A FIREARM AND WHAT IS AMMUNITION, UNDER FEDERAL LAW 
- WHAT DOES FEDERAL LAW PROHIBIT A PERSON FROM POSSESSING? 

Title 18 U.S.C. 92 1(3) defines the term "firearm" as follows: 

The term "firearm" means (A) any weapon (including a starter gun) which will or is 
designed to or may readily be converted to expel a projectile by the action of an 
explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or 
firearm silencer; or (D) any destructive device. Such term does not include an antique 
firearm. Id. 

The term "antique firearm," excluded from the federal definition of "firearm," is defined 
as follows, in 18 U.S.0 92 1(16): 
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The term "antique firearm" means— 

(A) any firearm (including any firearm with a matchlock, flintlock, percussion 
cap, or similar type of ignition system) manufactured in or before 1898; or 

(B) any replica of any firearm described in subparagraph (A) if such replica- 

(i) is not designed or redesigned for using rimfire or conventional 
centerfire fixed ammunition, or 

(ii) uses rimfire or conventional centerfire fixed ammunition which is no 
longer manufactured in the United States and which is not readily 
available in the ordinary channels of commercial trade; or 

(C) any muzzle loading rifle, muzzle loading shotgun, or muzzle loading pistol, 
which is designed to use black powder, or a black powder substitute, and which 
cannot use fixed ammunition. For purposes of this subparagraph, the term 
"antique firearm" shall not include any weapon which incorporates a firearm 
frame or receiver, any firearm which is converted into a muzzle loading weapon, 
or any muzzle loading weapon which can be readily converted to fire fixed 
ammunition by replacing the barrel, bolt, breechblock, or any combination 
thereof. Id. 

Given this definition of "antique firearm," the federal ban on possession of firearms and 
ammunition does not ban a person from possessing black powder, muzzle loading rifles and 
pistols. The federal ban does, however, extend to "ammunition" as well as to "firearms." 

The definition of "ammunition" is found in 18 U.S.C. §921(17), as follows: 

"The term 'ammunition' means ammunition or cartridge cases, primers, bullets, 
or propellent powder designed for use in any firearm." Id. 

5. THE MAINE BAN ON FIRERMS POSSESSION FOR CON VICION OF CERTAIN 
DOMESTIC VIOLENCE CRIMES. 

Effective October 15, 2015, LD 600 amended Maine's statute on "Possession of Firearms 
by Prohibited Persons," 15 M.R.S. §393, in two significant ways: (1) by creating a new 5-year 
prohibition against firearms possession for anyone convicted of violating 17-A M.R.S. §207-A 
(domestic violence assault); 209-A (domestic violence criminal threatening); 210-B (domestic 
violence terrorizing); 210-C (domestic violence stalking); or 211-A (domestic violence reckless 
conduct); and (2) by stating that a person who enters a guilty plea under a deferred disposition 
agreement to a violation of one of these offenses is at that point deemed convicted for purposes 
of a new 5-year prohibition against firearm possession. See 15 M.R.S. §393(1-13). These 
provisions apply on or after October 15, 2015, to those who plead guilty under a deferred 
disposition agreement or who are otherwise convicted of, or found not criminally responsible by 
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reason of insanity for, one of these specified crimes or a crime under the laws of another state or 
the United States that has substantially similar elements. 15 M.R.S. §393(1-B). 

6. THE EFFECT OF AMENDMENTS TO 15 M.R.S. §393 ON A PERSON'S 
FEDERAL FIREARMS PROHIBITION. 

A. Deferred Disposition on Domestic Violence Assault, 17-A M.R.S. §207-A. 

The chief effect of the amendments to 15 M.R.S. §393 on the federal firearms prohibition 
of 18 U.S.C. §922(g) is to make the entry of a guilty plea under a deferred disposition agreement 
a §922(g) "conviction' as to the particular offenses addressed by 15 A M.R.S. §393(1-B)(A)(1). 
Again, because the §922(g) prohibition is triggered by "conviction" of certain offenses; because 
federal law defers to State law in determining when a State law conviction occurs; and because 
15 M.R.S. §393 now declares that a person is deemed to be convicted of certain offenses when a 
guilty plea is entered under a deferred disposition agreement, people who enter a guilty plea to 
one of these offenses under a deferred disposition agreement are now, at that point, "convicted" 
of that offense for purposes of §922(g). The primary effect is to trigger the federal prohibition 
on firearms possession for many people as soon as they plead guilty to domestic violence assault, 
under 17-A M.R.S. §207-A, under a deferred disposition agreement. As discussed above, 
Maine's crime of simple assault (207) is considered a crime of "violence" for §922(g) purposes, 
and domestic violence assault (207-A) contains the same elements as simple assault. The one 
additional element in domestic violence assault, not contained in simple assault, is the 
requirement that "the victim is a family or household member as defined in Title 19-A, section 
4002, subsection 4." To complicate matters, the definition of "family or household member" in 
19-A M.R.S. §4002(4) is not the same as that of the 18 U.S.C. §921(a)(33)(ii) relationship that 
qualifies a State crime of violence as one of "domestic violence." For one thing, 19-A M.R.S. 
§4002(4) states that "Family or household members'—for the purposes of...Title 17-A 
sections.. .207-A, 209-A, 210-B, 210-C [and] 211-A ... includes individuals presently or formerly 
living together and individual who are or were sexual partners." That means a person might be 
convicted of committing domestic violence assault, for example, for recklessly causing offensive 
physical contact to someone who was a college roommate 30 years ago, or someone with whom 
the person had a single sexual encounter 10 years ago. Those relationships would not, though, 
qualify to make the crime one of "domestic violence" under the 922(g) definition, which is why 
not everyone who pleads to an assault or domestic violence assault under a deferred disposition 
agreement, involving a "family or household member" as defined in Maine law, will at that point 
be prohibited from possessing firearms under 18 U.S.C. §922(g). 
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B. Deferred Disposition on DV Criminal Threatening, DV Terrorizing, DV Stalking 
and DV Reckless Conduct. 

Although many who enter into a deferred disposition on a charge of domestic violence 
assault will at that point be barred by federal law from possessing firearms or ammunition, the 
same is not true of those who enter into a deferred disposition on the other of Maine's Class D 
"domestic violence" crimesi1omestic violence criminal threatening (17-A §209-A); domestic 
violence terrorizing (17-A §210-B); domestic violence stalking (17-A §210-A); and domestic 
violence reckless conduct (17-A §211-A). Recall that the federal prohibition only comes into 
play for those who are convicted of a "misdemeanor crime of domestic violence," which only 
includes crimes that have "as an element, the use or attempted use of physical force, or the 
threatened use of a deadly weapon." None of Maine's Class D domestic violence crimes other 
thlomestic violence assault contain such an element, and so none give rise to a federal 
firearms possession prohibition. This is true even though a person who enters a guilty plea to 
one of these offenses under a deferred disposition agreement is deemed to be convicted of the 
offense, and even if the defendant bears a "domestic" relationship to the victim for §922(g) 
purposes. Also, anyone who enters into a deferred disposition agreement on a charge of simple 
assault is not deemed to be convicted at that point because the amendments to 15 M.R.S. §393 do 
not address simple assault. A person in that circumstance falls under the general rule of 15 
M.R.S. section 1348-A(4), that a person on a deferred disposition is not convicted unless and 
until the person is sentenced. All of this means that the 2015 and 2016 amendments to 15 
M.R.S. §393 have a very limited effect in broadening the application of the federal firearms 
prohibition for those convicted of a misdemeanor offense against a person with whom the 
defendant had a "domestic" relationship. To summarize, the only people affected are those who 
enter a guilty plea under a deferred disposition agreement to a charge of domestic violence 
assault, under 17-A M.R.S. §207-A, involving a victim whose relationship to the defendant fits 
the particular "domestic" relationship addressed by 18 U.S.C. §922(g). 

7. WHEN DOES MAINE'S 5-YEAR BAN ON FIREARMS POSSESSION, RELATED 
TO DOMESTIC VIOLENCE CONVICTIONS, BEGIN? 

Before the 2015 amendments to 15 M.R.S. §393, there was no prohibition against 
firearms possession under Maine law for a person convicted of a Class D or E crime 
(misdemeanor) whether the crime was specifically denominated as a domestic violence offense 
or not. The 2015 amendments to §393 change that by providing that a person who is either 
convicted of, adjudicated as a juvenile of, or found not criminally responsible by reason of 
insanity for, domestic violence assault, domestic violence criminal threatening, domestic 
violence terrorizing, domestic violence stalking, or domestic violence reckless conduct is barred 
for 5 years from possessing firearms. See 15 M.R.S. section 393(1-B)(A), (B). For a person 
who is placed on a deferred disposition, the 5-year period begins at the start of the deferred 
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disposition period. 15 M.R.S. §393(1-B). For all others, the 5-year period begins when the 
person is fmally discharged from the sentence imposed for the conviction or (in the case of 
a juvenile) the adjudication for the offense. Id. If a person has no new criminal convictions 
within the 5-year period of the firearms ban, the prohibition expires at the end of the period. Id. 
If the person is convicted or adjudicated of a new crime or juvenile offense within the original 5-
year prohibition period, the period begins anew from the date of the new conviction. Id 

A. The combined effects of the amendments to 15 M.R.S. §393, under Maine and 
federal law, are as follow: 

-A person who is convicted and sentenced for domestic violence assault will be barred 
from possessing firearms under Maine law for 5 years and, as discussed above, most 
people in that circumstance will also be forever barred from possessing firearms or 
ammunition under federal law. 

-A person who pleads guilty to domestic violence assault under a deferred disposition 
agreement will be "convicted" at that point and be barred from possessing firearms under 
Maine and federal law, but the ban will end and the conviction will be set aside when the 
person withdraws his or her plea and the State dismisses "the charge that gave rise to the 
prohibition with prejudice" (The immediately preceding quoted language became 
effective July 4, 2018. Before that, the ban ended when plea was withdrawn and the State 
dismissed "the pending charging instrument with prejudice," as discussed in Section 9, 
below). 

-A person convicted and sentenced for domestic violence criminal threatening, domestic 
violence terrorizing, domestic violence stalking or domestic violence reckless conduct 
will be barred from possessing firearms under Maine law for 5 years but will not be 
barred from possessing a firearm or ammunition under federal law. 

-A person who pleads guilty to domestic violence criminal threatening, domestic violence 
terrorizing, domestic violence stalking or domestic violence reckless conduct under a 
deferred disposition agreement will be "convicted" at that point. Such a person will not 
be barred from possessing a firearm under federal law but will be barred under Maine 
law. The Maine ban will end and the conviction will be set aside when the person 
withdraws his or her plea and the State dismisses "the charge that gave rise to the 
prohibition with prejudice" (The immediately preceding quoted language became 
effective July 4, 2018. Before that, the ban ended when plea was withdrawn and the State 
dismissed "the pending charging instrument with prejudice"). 

-A person convicted of simple assault that in fact involves a victim in a "domestic" 
relationship addressed by 18 U.S.C. section 922(g) will be forever barred by federal law, 
but not by Maine law, from possessing a firearm or ammunition. 

- A person who pleads guilty to simple assault under a deferred disposition agreement 
will be "convicted" at that point and be barred from possessing firearms under federal law 
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but not Maine law. The ban will end when the person withdraws his or her plea and the 
State dismisses "the charge that gave rise to the prohibition with prejudice" (The 
immediately preceding quoted language became effective July 4, 2018. Before that, the 
ban ended when plea was withdrawn and the State dismissed "the pending charging 
instrument with prejudice," as discussed in Section 9, below). 

-A person convicted of simple criminal threatening, terrorizing, stalking or reckless 
conduct will not be barred from possessing a firearm under Maine or federal law. 

8. HOW DOES MAINE LAW DEFINE THE TERM "FIREARM"—WHAT IS A 
PERSON BARRED FROM POSSESSING? 

Title 15 M.R.S. §393 states that a disqualified person "may not own, posses, or have 
under that person's control a firearm, unless that person has obtained a permit under this 
section." 15 M.R.S. §393(1). What, then, is a "firearm?" A "firearm" is defined as follows: 

Firearm means any weapon, whether loaded or unloaded, which is designed to 
expel a projectile by the action of an explosive and includes any such weapon 
commonly referred to as a pistol, revolver, rifle, gun, machine gun or shotgun. 
Any weapon which can be made into a firearm by the insertion of a firing pin, or 
other similar thing, or by repair, is a firearm." 15 M.R.S. §393(7)(a), 17-A 
M.R.S. §2(12-A). 

This definition encompasses black powder rifles and pistols, antique rifles and pistols, and even 
potato guns (which operate by explosion of an alcohol-based propellant such as that found in 
hairspray). It does not include air or CO2 guns, as those do not use an explosive action to expel 
projectiles. It also does not encompass ammunition. 

Note that the §393(1) disqualification, quoted above, has an exception for a person who 
"has obtained a permit under this section." Id. This exception does not apply to those subject to 
a 5-year ban for conviction of a domestic violence offense. 15 M.R.S. §393(2). Instead, it 
applies to those who are convicted or found not criminally responsible by reason of insanity for a 
crime punishable by one year of imprisonment, or are adjudicated of certain juvenile offenses. 
15 M.R.S. §393(2). Title 15 M.R.S. §393(2)-(4), sets forth the process to apply for relief from a 
firearms ban after at least 5 years have passed from final discharge from the sentence for the 
offense that creates the impediment. A person granted a permit still may not possess a "firearm" 
as defined by 18 U.S.C. §921(3). 15 M.R.S. §393(2). In effect, anyone granted a Maine permit 
is limited to possessing muzzle-loading, black powder weapons (or potato guns). 
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9. WHEN DOES MAINE'S 5-YEAR BAN ON FIREARMS POSSESSION END? 

Effective July 4, 2018, 15 M.R.S. §393(1-13) was amended to provide, "If at the 
conclusion of the deferred disposition period, the court grants the State's motion to allow a 
person to withdraw the plea and the State dismisses the charge that gave rise to the prohibition 
with prejudice, the 5-year period terminates [emphasis added]." Previously, by legislation 
effective July 29, 2016, this clause provided that the ban ended at the end of a deferred 
disposition only when the plea was withdrawn and the state dismissed the "pending charging 
instrument with prejudice [emphasis added]." 

There are 2 preconditions for ending the 5-year firearms ban at the end of the deferred 
disposition term: (1) the charge that gave rise to the prohibition must be dismissed; and (2) the 
dismissal of the charging instrument must be with prejudice. The second of these preconditions 
has always been easy to deal with, because the statute governing plea withdrawal and dismissal 
at the end of a deferred disposition term specifically provides that, in those circumstances; "the 
State shall dismiss the pending charging instrument with prejudice." 17-A M.R.S. §1348-A. The 
first of the preconditions was trickier before the July 4, 2018 amendment, because often the 
entire charging instrument might not be dismissed in a case, for instance, where the defendant is 
allowed to withdraw his plea to the offense that gave rise to the firearms prohibition but ends up 
convicted of another offense, such as reckless conduct, under the deferred disposition terms. In 
light of the July 4, 2018 amendment, once the charge that caused the ban to go into effect to 
begin with is dismissed with prejudice, the ban ends regardless what happens with other charges 
in the same charging instrument. 

10. WHAT HAPPENS AT THE END OF MAINE'S 5-YEAR BAN ON FIREARMS 
POSSESSION? 

Once 15 M.R.S. §393's 5-year ban on firearms possession expires, or when person is 
allowed to withdraw his or her guilty plea sooner than that under a deferred disposition 
agreement and "the State dismisses the pending charging instrument with prejudice," the person 
is simply no longer barred from possessing firearms under Maine law. In a case involving a plea 
to domestic violence assault, where the plea is withdrawn and the charge is dismissed under the 
terms of a deferred disposition, once the dismissal is entered, the conviction is "set aside" for 
purposes of 18 U.S.C. sections 92 1(33) and 922(g), which also ends the prohibition under 
§922(g). On the other hand, anyone convicted and sentenced on a charge of domestic violence 
assault will continue to be barred from possessing firearms or ammunition under federal law, 
even after the Maine 5-year ban ends, because there is no time limit on the ban imposed by 18 
U.S.C. §922(g). 
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11. FIREARMS BANS WHILE A PROTECTIVE ORDER IS IN EFFECT. 

A. The Federal Ban, Under 18 U.S.C. §922(g)(8). 

Title 18 of the United States Code, section 922(g)(8) provides in pertinent part: 

It shall be unlawful for any person... 

who is subject to a court order that— 

(A) was issued after a hearing of which such person received actual notice, 
and at which such person had an opportunity to participate; 

(B) restrains such person from harassing, stalking, or threatening an 
intimate partner of such person or child of such intimate partner or person, 
or engaging in other conduct that would place an intimate partner in 
reasonable fear of bodily injury to the partner or child; and 

(C) 

(i) includes a finding that such person represents a credible threat 
to the physical safety of such intimate partner or child; or 

(ii) by its terms explicitly prohibits the use, attempted use, or 
threatened use of physical force against such intimate partner or 
child that would reasonably be expected to cause bodily injury... 

to ship or transport in interstate or foreign commerce, or possess in or 
affecting commerce, any firearm or ammunition; or to receive any firearm 
or ammunition which has been shipped or transported in interstate or 
foreign commerce. Id. 

The term "intimate partner" is defined in 18 U.S.C. §921(a)(32), as follows: 

The term 'intimate partner' means, with respect to a person, the spouse of the 
person, a former spouse of the person, an individual who is a parent of a child of 
the person, and an individual who cohabitates or has cohabited with the person. 
Id. 

Those who are subject to a final Maine protection from abuse order issued after notice 
and opportunity for hearing are barred, by 18 U.S.C. §922(g)(8), from possessing a firearm or 
ammunition while the protective order is in effect. This prohibition ends when the protective 
order ends, because at that point the person is no longer "subject to" the court order. In other 
words, the fact the person was once subject to a protective order that caused the person to be 
barred from possessing firearms or ammunition does not lead to a permanent ban on possession 
of firearms or ammunition. 
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There are two possible ways to be subject to a Maine protection from abuse order but not 
be subject to a ban on possession of firearms or ammunition under §922(g)(8). First, if the 
parties meet the definition of "intimate partners" in 18 U.S.C. §921(a)(32), the protection from 
abuse order will bar the defendant from possessing firearms or ammunition unless certain boxes 
remain unchecked on page 1 of the "Order for Protection from Abuse." The "Order for 
Protection from Abuse" form contains a series of orders that a court can check under the 
"THEREFORE, it is hereby ORDERED that" section. Box (A-i) states, "The defendant is 
prohibited from threatening, assaulting, molesting, attacking, harassing or otherwise abusing the 
plaintiff and any minor child(ren) residing in the household." If box (A- 1)is checked, that 
satisfies the predicate for a firearms ban created by 18 U.S.C. §922(g)(8)(B) and (C)(ii), above. 
The order that corresponds with box (A-i) both restrains the person from harassing or 
threatening the plaintiff (pursuant to 18 U.S.C. §922(g)(8)(B)) and, by expressly prohibiting the 
person from assaulting the plaintiff, is amendable to the interpretation (and is interpreted by the 
U.S. Government to mean) that it expressly prohibits the use of physical force against the 
plaintiff that would reasonably be expected to cause bodily injury (satisfying 18 U.S.C. 
§922(g)(8)(C)(ii)). Also on the Order for Protection from Abuse form, under the 
"THEREFORE, it is hereby ORDERED that" portion, box (A-2) provides, "the defendant is 
prohibited from the use, attempted use or threatened use of physical force that would reasonably 
be expected to cause bodily injury against the plaintiff or a minor child residing in the 
household." Similar to box (A-i), this provision both restrains the defendant from threatening 
the plaintiff (satisfying 18 U.S.C. §922(g)(8)(B)) and explicitly prohibits the threatened use of 
physical force against the plaintiff (satisfying 18 U.S.C. §922(g)(8)(C)(ii)). 

Finally, also under the "THEREFORE, it is hereby ORDERED that" portion of the PFA 
form, box (D) states in pertinent part, "The defendant is restrained from, repeatedly and without 
reasonable cause, stalking.. .the plaintiff." This satisfies the predicate for a firearms ban under 
18 U.S.C. §922(g)(8)(B), above. Under the "The Court Finds That" portion of the PFA form, 
box (4) states, "The defendant presents a credible threat to the physical safety of the 
plaintiff/minor child(ren)." Therefore, if box (D) is checked AND box (4) is checked the criteria 
are met for a firearms/ammunition ban, because both 18 U.S.C. §922(g)(8)(B) and 
922(g)(8)(C)(i) are satisfied. Obviously, the checking of box (4) combined with the checking of 
either box (A- 1)or box (A-2) also results in a ban, given that the checking of box (A- 1)or (A-2) 
alone is enough to trigger one. 

To summarize, if either box (A-i) or (A-2) is checked, or if box (4) and box (D) are 
checked on Maine's PFA form (assuming the parties are "intimate partners") the person is 
barred from possessing firearms or ammunition, under 18 U.S.C. §922(g)(8). 

Bad boxes: 

(A- 1), alone or in combination with (4). 

(A-2), alone or in combination with (4). 

(D), combined with (4). 
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The other way in which a protection from abuse order will not create a federal ban on 
possession of firearms and ammunition is if the parties do not meet the "intimate partner" 
definition of 18 U.S.C. §921(a)(32). It is possible for a plaintiff to qualify for a protection from 
abuse order under 19-A M.R.S. §4005, as a "family or household member" of the defendant, but 
for the same parties not to meet the definition of the term "intimate partner," under 18 U.S.C. 
§932(a)(32). For example, the term "family or household members" includes "individuals who 
are or were sexual partners." 19-A M.R.S. §4002(4). A defendant therefore might be subject to 
a protection from abuse order involving a plaintiff with whom the defendant merely is or was a 
sexual partner. As long as the defendant and the plaintiff are not married, have never been 
married, do not live together, have not ever lived together, and do not have a child together, a 
defendant who is subject to a Maine protection from abuse order based on being or having been a 
sexual partner of the plaintiff is not subject to a ban on possession of firearms or ammunition 
under 18 U.S.C. §922(g)(8). 

B. 	Maine Bans under 15 M.R.S. §393(1)(D) and 19-A M.R.S. §4011(1). 

Title 15 M.R.S. §393(1)(D) makes it a Class D crime for a person to own, possess or 
have a firearm under the person's control when the person: 

Is subject to an order of a court of the United States or a state, territory, 
commonwealth or tribe that restrains that person from harassing, stalking or 
threatening an intimate partner, as defined in 18 United States Code, Section 
921(a), of that person or a child of the intimate partner of that person, or from 
engaging in other conduct that would place the intimate partner in reasonable fear 
of bodily injury to the intimate partner or the child, except that this paragraph 
applies only to a court order that was issued after a hearing for which that person 
received actual notice and at which that person had the opportunity to participate 
and that: 

(1) Includes a finding that the person represents a credible threat to the 
physical safety of an intimate partner or a child; or 

(2) By its terms, explicitly prohibits the use, attempted use or threatened 
use of physical force against an intimate partner or a child that would 
reasonably be expected to cause bodily injury. Id. 

The Maine ban incorporates the definition of "intimate partner" in 18 U.S.C. §921 (a)(32) 
and so, as with the federal statute, does not impose a ban on a person whose only relationship 
with the protected party is that of having been "sexual partners, under 19-A M.R.S. §4002(4)." 
For the reasons parsed in the section immediately above (discussing the federal ban under 18 
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U.S.C. §922(g)(8)), a Maine ban on firearms possession goes into effect, under 15 M.R.S. 
§393(1)(D), in the following circumstances: (1) if the parties meet the definition of "intimate 
partners," (2) once a final protection from abuse order is in effect, after notice and opportunity 
for hearing, if (3) either box (A-i) or (A-2) is checked, or if box (D) and box (4) are checked. 

Bad boxes: 

(A-i), alone or in combination with (4). 

(A-2), alone or in combination with (4). 

(D), combined with (4). 

Regardless whether a ban is created under 15 M.R.S. §393(1)(D), if box G is checked on 
the Order for Protection from Abuse form, it is a crime for the person subject to the order to 
possess a firearm. Box G states, "The defendant is prohibited from possession of a firearm, 
muzzle-loading firearm, bow, crossbow or any other dangerous weapon." A defendant who 
possesses a weapon in violation of this provision commits a Class D crime under 19-A M.R.S. 
§4011(1). 

12. SELECTED ADDITIONAL FIREARMS BANS UNDER FEDERAL LAW. 

A. Title 18 U.S.C. §922(n) creates the following ban on "receiving" a firearm or ammunition 
while under indictment for a felony: 

It shall be unlawful for any person who is under indictment for a crime punishable 
by imprisonment for a term exceeding one year to ship or transport in interstate or 
foreign commerce any firearm or ammunition or receive any firearm or 
ammunition which has been shipped or transported in interstate or foreign 
commerce. Id. 

This provision does not bar a person from possessing any firearm or ammunition the 
person already has before a felony indictment issues, but it does make it a felony to 
receive any firearm or ammunition once a felony indictment is pending against the 
person. 

B. Title 18 U.S.C. §922(g)(3) creates a ban on possession of a firearm or ammunition by 
anyone who is an unlawful user of a controlled substance, as follows: 
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It shall be unlawful for any person. . . who is an unlawful user of or addicted to any 
controlled substance (as defined in section 102 of the Controlled Substances Act 
(21 U.S.C. 802)).. .to ship or transport in interstate or foreign commerce, or 
possess in or affecting commerce, any firearm or ammunition; or to receive any 
firearm or ammunition which has been shipped or transported in interstate or 
foreign commerce. Id. 

This provision is a problem for those who use marijuana, even in a state like 
Maine where marijuana use is legal. Because 18 U.S.C. §922(g)(3) is a federal statute, 
because marijuana is a controlled substance under the referenced Controlled Substances 
Act, and because the use of marijuana is illegal under federal law, the federal firearms 
ban applies regardless of the legality of marijuana use under state law. A person who 
purchases a firearm from a licensed firearms dealer is required to answer a written 
question that asks whether the person is an illegal user of or is addicted to a controlled 
substance. For a marijuana user in Maine to answer "no" to that question is itself a 
violation of federal law. Despite marijuana legalization in Maine, ownership or use of 
firearms and the use of marijuana is a felonious combination. 

13. PROBLEMATIC MAINE MISDEMEANORS: CRIMINAL MISCHIEF AND 
OBSTRUCTING REPORT OF A CRIME. 

Often, defense attorneys look for a charge they can have a client plead guilty to in place of an 
original charge that would cause the client to lose the right to possess firearms. As discussed 
above, in section 3(A), a conviction of assault, under 17-A M.R.S. §207, or a conviction of 
domestic violence assault, under 17-A M.R.S. §207-A will always bar a person from possessing 
a firearm or ammunition under 18 U.S.C. §922(g)(9). None of the other Class D domestic 
violence crimes that results in a 5-year ban under 15 M.R.S. §393(1-A) - domestic violence 
criminal threatening, 17-A M.R.S. §209-A; domestic violence terrorizing, 17-A M.R.S. §210-13; 
domestic violence stalking, 17-A M.R.S. §210-C; or domestic violence reckless conduct, 17-A 
M.R.S. §211-A - results in a ban under 18 U.S.C. §921(g)(9). None of these crimes meets the 
definition of a misdemeanor crime of domestic violence, because none has as an element the use 
or attempted use of force or the threatened use of a deadly weapon. See 18 U.S.C. 
§921(a)(33)(A)(ii). The same is true for the simple, Class D, non-domestic violence forms of 
these offenses: criminal threatening, terrorizing, stalking, and reckless conduct. 

I will not go through the exercise of matching elements of every Class D or E crime for 
which a person might be convicted to the definition of "misdemeanor crime of domestic 
violence." However, there are two particular offenses, aside from assault, that appear to present 
a problem under 18 U.S.C. §922(g)(9). These are criminal mischief and obstructing the report of 
a crime. 

Again, as set forth in section 1(B), above, a misdemeanor crime of domestic violence is 
one that: 
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has, as an element, the use or attempted use of physical force, or the threatened 
use of a deadly weapon, committed by a current or former spouse, parent, or 
guardian of the victim, by a person with whom the victim shares a child in 
common, by a person who is cohabiting with or has cohabited with the victim as a 
spouse, parent or guardian, or by a person similarly situated to a spouse, parent, or 
guardian of the victim. 18 U.S.C. §921(a)(33)(A)(ii). 

Note that this definition does not require that the use or attempted use of force, or the threatened 
use of a deadly weapon, must be against the victim. All that is required is that the offense must 
contain the element of use or attempted use of force, or the threatened use of a deadly weapon, 
and that the victim of the offense must bear a particular relationship to the defendant. 

Criminal mischief is committed when a person intentionally, knowingly or recklessly 
damages or destroys the property of another, having no reasonable ground to believe the person 
has the right to do so. See 17-A M.R.S. §806. If a person with a "domestic" relationship to the 
owner or a particular item of property damages or destroys that property, and if the damage or 
destruction constitutes criminal mischief, the owner of the property is the "victim" of that crime. 
Because property cannot be damaged or destroyed without the use of physical force, criminal 
mischief committed against the property of a person in a "domestic" relationship with the 
defendant appears to fit the definition of a "misdemeanor crime of domestic violence." As with 
assault, the "domestic violence" nature of the offense does not need to be alleged if the parties in 
fact have a "domestic" relationship for § 921 (a)(3 3)(A)(ii) purposes. 

Similarly, obstructing the report of a crime is committed when a person "intentionally, 
knowingly or recklessly disconnects, damages, disables, removes or uses physical force or 
intimidation to block access to a telephone, radio or other electronic communication device with 
the intent to obstruct, prevent or interfere with another person's" report to law enforcement or 
call for emergency assistance. 17-A M.R.S. §758(1). Obstructing the report of a crime contains 
as an element the use of physical force. The person who is obstructed from making the call is the 
"victim" of that crime. If that person in fact bears a "domestic" relationship to the defendant, the 
crime appears to meet the definition of a "misdemeanor crime of domestic violence," the 
conviction of which will bar the defendant from possessing a firearm or ammunition under 18 
U.S.C. §922(g)(9). 
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